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STATEMENT

By stipulation of the parties and upon orders of this

Court and of the District Court, ten cases were con-

sohdated for hearing on this appeal upon one record.

Appellants were defendants and cross-appellants

were plaintiffs in the District Court. For convenience,



we shall hereinafter refer to the cross-appellants as

plaintiffs and to appellants as defendants. Plaintiffs

brought separate suits against the defendants in the

ten cases now consolidated for hearing. The suits

were for the purpose of foreclosing Carey Act liens

held by plaintiffs against land on what is known as the

Salmon River Carey Act Project in Idaho, and the

defendants are the owners of the land subject to the

lien held by plaintiffs.

From the decrees entered, all the parties have ap-

pealed. The controversy on appeal is primarily over

the amount due from the defendants. Briefly stated,

the points in controversy are:

(a) Plaintiffs were awarded a decree for only 76 per

cent of the principal amount of the contract price,

less certain deductions, and they claim the award

should have been for the full amount, as the State

Board of Land Commissioners had reduced the project

to the area that should be reclaimed from the available

water supply.

(b) Defendants claim that 76 per cent of the prin-

cipal amount was in excess of what plaintiffs were

entitled to recover under the settlers' contracts, which

defendants construe as entitling them to a continuous

flow of 1-100 of a cubic foot per second per acre, re-

gardless of whether the water is needed or can be

applied to beneficial use.

(c) Plaintiffs were required to stand a reduction of

$14.00 per acre for 24 per cent of the area covered by

their contracts, on account of improvements made

thereon bv defendants. This was on the theory that



there was no available water for that area, and that

the improvements were therefore a loss to the defend-

ants. Plaintiffs contend no such setoff or damage

should have been allowed, because the findings and

judgment of the State Board of Land Commissioners

and Secretary of the Interior were to the effect that

there was sufficient water to reclaim all the land cov-

ered by the contracts and situated within the area as

finally reduced and approved by these officials.

(d) The Court allowed the defendants interest on the

setoffs referred to above from the date interest com-

menced on the principal due plaintiffs under their

contracts, without any regard to the date when the

expenditures for improvements were made or the dam-

ages sustained. Plaintiffs claim error because the set-

offs were unliquidated and could not bear interest until

the amount had been ascertained and determined.

(e) The settlers' contracts provide that interest shall

be paid from April 12, 1911, on the principal amount

due the plaintiffs, but the Trial Court allowed interest

only from April 1, 1912. Plaintiffs claim error in the

loss of interest for one year and defendants claim that

no interest whatever should have been allowed.

This brief will be confined to the points which plain-

tiffs raise by their cross-appeals, and a separate reply

brief will be filed to the brief of defendants in support

of their appeals.

The Salmon River Carey Act Project has been before

this Court on numerous occasions, and we assume it is

unnecessary to state in detail the general facts with



reference to the project, but we shall state briefly a few

of the essential facts

:

(a) A large acreage—upwards of 127,000 acres—was

segregated from the public Domain under the Carey Act

on application made by the State in August, 1907.

The report of the State Engineer showed that the

water supply was adequate to reclaim 150,000 acres

(Rec. pp. 109-111).

(b) The so-called ''State contract" was entered into

on April 30, 1908, between the State Board of Land

Commissioners, acting for the State of Idaho, and the

Twin Falls Salmon River Land and Water Company

as the Construction Company for the construction of

the necessary works to apply the available water to

the lands segregated and other lands estimated to ag-

gregate about 150,000 acres.

(c) The State contract fixed the cost of water rights

per acre at $40.00 per share and contained a provision

that ''in no case shall water rights or shares be dedi-

cated to any lands before mentioned or sold beyond

the carrying capacity of the canal or in excess of the

appropriation of water therefor" (Par. VIII, Rec. p.

130).

(d) The Construction Company, with the approval

of the Land Board, first entered into contracts with

settlers for the sale of water rights for upwards of

73,000 acres.

(e) On November 11, 1916, the State Board of

Land Commissioners cancelled unperfected entries cov-

ering approximately 13,000 acres, thus reducing the

area under water contracts to about 60,000 acres.



(f) In October, 1917, the State Board of Land Com-

missioners of the State of Idaho and the Commissioner

of the Geineral Land Office, after conferences and meet-

ings and thorough investigations, concluded that the

project should be reduced to 35,000 net irrigable acres

and that the water supply was adequate for that area,

and accordingly the project, largely at the expense of

the Construction Company and the bondholders, was

reduced to that area (Rec. p. 146).

(g) That upon the reduction of the project to 35,000

net irrigable acres, the State of Idaho made applica-

tion for patent for the Carey Act lands within that

area and in due course and in accordance with the

usual procedure and the publication and posting of

notice, patent was issued to the State by the Federal

Government for 32,567.43 acres of Carey Act land

(Rec. pp. 139-145), which, with other lands under the

project, make a net irrigable area of 35,000 acres,

which area the State Board of Land Commissioners

and the Secretary of the Interior in their judgment

and discretion decided should and could be properly

reclaimed from the available water supply.

(h) Settlers' contracts of a form approved and

adopted by the State Board of Land Commissioners

were used by the Construction Company in the sale

of water rights, and they recite that they are made

under the provisions of the State and Federal Statutes

and the State Contract between the Construction

Company and the State (Rec. pp. 112-120).

(i) The contracts involved in the ten cases consoli-

dated for this hearing are alike, except as to the names
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of the parties, the description of the land, and the

acreage for which water rights were purchased.

This project has been before this Court in the follow-

ing cases:

Twin Falls Salmon River Land and Water Com-

pany vs. Caldwell, 242 Fed. 177.

Twin Falls Salmon River Land and Water Com-

pany vs. Davis, 267 Fed. 382.

Twin Falls Salmon River Land and Water Com-

pany vs. Caldwell, 272 Fed. 356.

Commonwealth Trust Company vs. Max Smith,

273 Fed. 1.

Glavin vs. Commonwealth Trust Company, 295

Fed. 103.

It is the contention of plaintiffs and cross- appellants

that the Court below failed to give any weight to the

fact that in these cases the State Board of Land Com-

missioners had determined that the public waters avail-

able for this project should be applied to the reclama-

tion of 35,000 net irrigable acres and that the State

law vested in that Board the power and jurisdiction to

determine that question

;

That that decision fixed and determined the amount

of water which each land owner should have and

receive per acre, viz: 1-35,000 of the water supply

available for the project;

That the settlers' contracts must yield to the deci-

sion of the Board as to the area over which the avail-

able public water of the State shall be applied, and

neither the Construction Company nor the settler



could contract for the delivery of water on any other

basis;

That all contracts with the settlers were expressly

made subject to the State contract, the Federal and

State statutes and the decisions and determinations of

the Board as to the area over which the water should

be applied.

In no other case that has come before this Court has

this question arisen or this situation appeared. There

is here presented for the first time the legal proposition

as to whether the State Board of Land Commissioners,

in its administration of and supervisory powers over

Carey Act Projects, may determine the area that shall

be reclaimed from the public waters of the State avail-

able for that project, or whether that power is vested

in the Courts.

We believe other errors were committed, but they

are sufficiently pointed out in the specification of errors

.

The Idaho Statutes will be found in the appendix to

the brief.

SPECIFICATION OF ERRORS
The errors relied upon are set forth in considerable

detail in the record (pp. 196-199), but, stated generally,

they are:

1. That the Court erred in not holding that plaintiffs

were entitled to recover the full amount of the con-

tract price without setoffs for alleged improvemients,

for the reason that the State tribunal having jurisdic-

tion and authority over the project had fixed the area

over which the available water supply should be dis-

tributed and no settler or land ovner could legally



10

contract to receive more than his pro rata share of

that available supply.

2. That the Court erred in holding and deciding that

plaintiffs were only entitled to recover 76 per cent of

the contract price on the assumption that the settlers

would only receive 76 per cent of the amount of water

which the Court concluded the settler could reasonably

apply to a beneficial use.

3. That the Court erred in allowing $14.00 per acre,

or any other amount, as deductions or offsets for the

24 per cent of irrigable acreage for which the Court

found there was not sufficient water under the water

duty as fixed by the Court, but for which there was

ample water under the duty as fixed by the decision

of the State Board of Land Commissioners and the

Secretary of the Interior.

4. That the Court erred in not allowing plaintiffs to

recover interest from April 12, 1911, which was the

date fixed by the settlers' contracts, but allowed interest

only from April 1, 1912, which was an arbitrary date

taken by the Court.

5. That the Court erred in permitting deductions

for supposed damiages or setoffs for cost of improve-

ments on 24 per cent of the area, as of the date interest

commenced under the contract and thus giving the

settlers interest on such setoffs and damages at 8 per

cent per annum (7 per cent being the lawful rate) from

a date long prior to the making of such improvemicnts,

or the sustaining of such damages, and also allov\ang

interest on unliquidated damages and claim.s before the
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amount thereof had been ascertained and determined

upon the trial of the case.

6. That the Court erred in not allowing plaintiffs to

recover the full amount of the contract price, with

interest at 8 per cent per annum from April 12, 1911,

without deductions or setoffs.

BRIEF OF THE ARGUMENT
I

THE STATE BOARD OF LAND COMMISSIONERS
AND NOT THE COURTS DETERMINE THE
AREA OF CAREY ACT LAND TO BE RE-

CLAIMED FROM THE AVAILABLE WATER.

It is settled law that when the Salm.on River Carey

Act Project was undertaken the State of Idaho ovvned

the water and the United States the lands which now

com.prise this project.

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell (C. C. A., 1st Appeal), 242

Fed. 177, 183.

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell (C. C. A., 2nd Appeal), 272

Fed. 356.

In the State of Idaho the State Board of Land

Commissioners, prior to the Act of 1919 creating the

Department of Reclamation, had the management and

control of the construction of irrigation works under

the Carey Act and the right to determine when, where,

and upon what terms the public waters of the State

should be applied to the reclamation of lands under

that Act.



12

Idaho Revised Codes, Sees. 1613-1629.

Idaho Compiled Statutes, 1919, Sees. 2996-3017.

Obviously, the power and authority which was by

law vested in the Board included the power to deter-

mine the size of the project to be reclaimed from the

public water available therefor, and the Board's judg-

ment or discretion was not subject to review by the

Courts. The Board's authority was subject only to

the right of the Secretary of the Interior to demand

a water supply sufficient to reclaim the Carey Act

lands to the degree required by that Act before patent

to such lands could issue to the State.

*'It is obvious that whether or not such a supply

is actually furnished is a pure question of fact;

and that all questions of fact in relation to all

the public lands are matters for the exclusive

determination of the officers of the Land Depart-

ment, has been so many tim.es decided by the

Supreme Court and other Federal Courts as to

render the citation of cases unnecessary. To

what extent the Secretary of the Interior will, in

determining the facts, take into consideration the

approval of the plan by himself, as well as by the

State officials, and his order segregating the tract

applied for from the public domain, will be for

him to consider and determine."

Twin Falls Salmon River Land & Water Com-

pany (C. C. A., 1st Appeal), 242 Fed. 177, 193.

''But what authority is to decide whether or

not the lands have been reclaimed? Clearly the

determination of the question is one of fact en-
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trusted under the law to the General Land Office,

and not to the Courts. In Twin Falls Salmon River

Land and Water Company vs. Caldwell, 242 Fed.

193, the point was involved, and we held that

whether or not there was a supply of water such

as is required by the statute is a pure question of

fact, and one for the exclusive determination by

the Land Department. To that opinion we now

adhere."

Twin Falls Salmon River Land & Water Com-

pany vs. Davis, 267 Fed. 382, 389.

"Whether the water available for the irrigation

of the lands in this project is ample for that purpose,

as required by the Carey Act, is, as was stated in

the former opinion of this Court in this case and

in the more recent case of Twin Falls Salmon

River Land and Water Company vs. Davis, 267

Fed. 382, a question of fact for the. exclusive de-

termination of the officers of the Land Depart-

ment."

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell, 272 Fed. 356, 365.

''A stipulation just filed by the parties to this

appeal sets forth that a patent has now been issued

and delivered by the United States to the State of

Idaho for approximately 35,000 acres of land in

this project. This action on the part of the Fed-

eral Government establishes the fact that the

Secretary of the Interior has determined in effect

that an ample supply of water has been provided

for the irrigation of 35,000 acres of irrigable land
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within the project. We must accept that finding

as conclusive."

Twin Falls Salmon River Land & Water Com-
pany vs. Caldwell, 272 Fed. 356, 367.

When the law has confided to a special tribunal the

authority to hear and determine certain matters arising

in the course of its duties, the decision of that tribunal,

within the scope of its authority, is conclusive upon all

others.

Johnson vs. Towsley, 13 Wall. 72, 20 L. Ed. 485.

U. S. vs. Arredondo, 6 Peters 691, 8 L. Ed. 547.

Gaines vs. Thompson, 7 Wall. 347, 19 L. Ed. 62.

U. S. vs. Cal. & Ore. Land Co., 148 U. S. 31, 37

L. Ed. 354.

Pierson vs. State Board of Land Commrs., 14

Ida. 159.

''The interference of the Courts with the per-

formance of the ordinary duties of the executive

departments would be productive of nothing but

mischief, and we are quite satisfied that such a

power was never intended to be given them."

Gaines vs. Thompson, 7 Wall. 347.

The Carey Act cases that have heretofore come

before this Court have turned upon the provision of

the State contract that "in no case shall ivater rights

or shares be dedicated to any lands before menticncd or

sold beyond the carrying capacity of the canal or in excess

of the appropriation of water therefor," and in the ab-

sence of any decision by the State Board of Land

Commissioners fixing the exact area which the carry-

ing capacity of the canal and the appropriaticn of
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water could supply with the amount of the water that

the Board deemed necessary, the Court was compelled

to determine the contractual obligations of the Con-

struction Company under the State contract and with

the settlers, and to determine for itself whether or not

the Construction Company had violated this provision

of the State contract. But when the Board has made

the determination and fixed the area for which water

rights shall be sold, there is no basis for jurisdiction in

the Courts to make an independent determination of

that question.

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell, 272 Fed. 356, 366.

Idaho Irrigation Company vs. Gooding, 285 Fed.

453, 463.

The Federal Statutes, the State Statutes, the State

contract and the settler's contract must be read and

construed together and in case of conflict, the provi-

sions of the latter must yield to the former.

'The Construction Company, the settlers, and

the parties who furnish the money for the building

of the system, receiving as security therefor the

liens authorized both by Congress and the State,

are, therefore, each and all, charged with full

knowledge of the laws and of the provisions of

the contracts."

Twin Falls Salmon River Land & Water Com-

pany vs. Caldwell, 242 Fed. 177, 190.
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II

INTEREST
When interest is stipulated in the contract and is

made a part of the obligation, the parties are supposed

to have considered all the circumstances bearing upon

the propriety of the stipulation, and this term of the

contract is as binding as any other.

'The Courts have no just right or authority to

annul the agreement which the parties have, in

the contemplation of the circumstances in which

they are dealing, seen fit to make."

Jourolmon vs. Ewing (C. C. A., 6th Cir.), 80

Fed. 604.

''We find no reason and no authority for saying

that equity will not follow the law in giving effect

to the agreement of the parties as to the rate of

interest with which the defendant was to be

charged."

Agency of Canadian Car & Foundry Co. vs.

American Can Co. (C. C. A., 2nd Cir.), 258

Fed. 363, 374.

Crocker vs. Clements' Admr., 33 Ala. 296.

Chambers vs. Wright, 52 Ala. 444.

*'We are not aware that equity will construe such

an agreement differently from the construction

placed upon it at law. The construction to be

placed on the language of contracts is the same

both at law and in equity and contracts for inter-

est are governed by the same rule of construction

and interpretation as are other contracts."

Cases cited supra, and
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Jersey City vs. Flynn, 24 N. J. E. 104, 70 Atl.

497.

13 C. J. 521.

22 Cyc. 1475.

16 Am. & Eng. Enc. Law (2nd Ed.) 1001.

When interest is expressly stipulated in the contract,

or is implied by the nature of the promise, it becomes

a part of the debt and is recoverable as of right.

Redfield vs. Ystalyfera Iron Co., 110 U. S. 174,

28 L. Ed. 109.

Cooper vs. Hill (C. C. A., 8th Cir.), 94 Fed. 582,

588.

New Dundenberg Min. Co. vs. Old (C. C. A., 8th

Cir.), 97 Fed. 150, 153.

The attitude of the Courts and the public to the

payment of interest has undergone a great change since

the reign of Henry VIII.

15 R. C. L., p. 4.

Selleck vs. French, 1 Conn. 32, 6 Am. Dec. 185.

The parties could have stipulated in their contract

that the amount due should bear interest from the

date of the contract, or from the time the defendant

first demanded water or from any other date, but they

stipulated that interest should run from the giving of

the notice required by statute and the giving of which

was under the supervision of the State. The giving of

this notice was a definite, important and permanent

land mark in the development of the project, and

from it the law reckoned the time within which the

settler must perform the acts necessary to obtain title
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to his Carey Act entry, and the Court cannot ignore

that date on the theory that it beheves the Land

Board acted unwisely in permitting the notice to be

given at the time it did.

This identical question as to interest was ably argued,

considered and determined by this Court in the case of

Glavin vs. Commonwealth Trust Com^pany of Pitts-

burgh, 295 Fed. 103. That decision is clearly correct

and is sustained by the authorities and is based upon

the same form of contract now before the Court, and

it should be adhered to not only because it is right,

but also for the sake of uniformity, as numerous settle-

m.ents and adjustments have since been based upon it.

Ill

UNLIQUIDATED DAMAGES, WITH INTEREST
THEREON BEFORE THE LOSS WAS SUS-

TAINED, WERE ERRONEOUSLY ALLOWED
AS SET-OFFS.

If the State Board of Land Commissioners and not

the Court have the right to determine the acreage that

should be reclaimed from the public waters appropri-

ated for a Carey Act project, then the Court was

clearly in error in determining that the am.ount of

water which the Board provided was only 76 per cent

of the amount which the settler could reasonably apply

to beneficial use, and if in error on that point, the

Court could not allow damages in the form of reim-

bursement for improvements made on the remaining

24 per cent of the land.

The Court allowed interest for the loss on supposed
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improvements, without any regard to the date when

the loss was sustained, or the unliquidated damages

ascertained, and allowed interest at 8 per cent when

the lawful rate in the State of Idaho is but 7 per cent.

The Idaho Supreme Court has adhered to the rule

that where a claim is for unliquidated damages, the

amount of which is not susceptible of ascertainment

by computation or by reference to market values,

interest will not be allowed prior to judgm^ent.

Storey & Fawcett vs. Nampa & Mer. Irr. Dist.,

32 Ida. 713, 718, 187 Pac. 946.

Barrett vs. Northern Pac. Ry. Co., 29 Ida. 139,

157 Pac. 1016.

Austin vs. Brown Bros. Co., 30 Ida. 167, 164

Pac. 95.

Graham vs. Brown Bros. Co., 30 Ida. 651, 168

Pac. 9.

ARGUMENT
I

THE LEGISLATURE OF IDAHO HAS VESTED
IN THE STATE BOARD OF LAND COMMIS-
SIONERS, AND NOT THE COURTS, THE
POWER AND AUTHORITY TO DETERMINE
WHAT AREA OF CAREY ACT LAND SHALL
BE RECLAIMED FROM THE AVAILABLE
WATER SUPPLY.

In Twin Falls Salmon River Land and V/ater Com-
pany vs. Caldwell, 272 Fed. 356, 357, this Court said:

'The relation of the Federal Government to the

State Government in the reclamation of desert
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lands arises out of the fact that the Federal Gov-

ernment owns the lands, and Congress is invested

by the Constitution with the power of disposing

of the same, while the State has been given juris-

diction to provide for the appropriation and bene-

ficial use of the waters of the State, which neces-

sarily includes a use for the reclamation of such

lands."

And on page 365 this Court said

:

*

'Whether the water available for the irrigation

of the lands in this project is ample for that pur-

pose as required by the Carey Act is, as was

stated in the former opinion of this Court in this

case and in the more recent case of Twin Falls

Salmon River Land and Water Company vs. Davis,

267 P'ed. 382, a question of fact for the exclusive

determination of the officers of the Land Depart-

ment." (Our italics.)

And on page 367 this Court said

:

*'A stipulation just filed by the parties to this

appeal sets forth that a patent has now been issued

and delivered by the United States to the State of

Idaho for approximately 35,000 acres of land on

this project. This action on the part of the Fed-

eral Government establishes the fact that the

Secretary of the Interior has determined in effect

that an ample supply of water has been provided

for the irrigation of 35,000 acres of irrigable land

v/ithin the project. We mmst accept that finding

as conclusive."
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The jurisdiction of the Secretary of the Interior to

determine whether or not the Carey Act lands have

been reclaimed to the degree required by the Federal

Act is now recognized as established law. Subject to

the power thus vested in the Secretary of the Interior,

the State Board of Land Commissioners of the State

of Idaho had the right to determine whether the lands

in the project should receive more water than the

minimum thus required by the Secretary of the Inte-

rior as necessary for the issuance of patent. The only

other limitation on the power of the Board in this

matter is the provision of the general law that water

shall not be wasted. Within these two limits—the

amount on the one hand required by the Secretary for

the issuance of patent and on the other the prohibition

against the waste of water—the State Board of Land

Commissioners may use its judgment and discretion as

to what lands and what area shall be reclaimed from

the public waters of the State over which it has been

granted supervision and control in connection with

Carey Act Projects. This conclusion, we think, is

obvious and rests upon the same sound doctrine as

the jurisdiction of the Secretary of the Interior over

the land. The authorities on this question are set out

in the brief of the argument, and we shall not incumber

the brief by setting them out again.

In none of the cases that have heretofore come before

this Court involving the duty of water on CsiYey Act

Projects had the State Board of Land Commissioners

exercised its power and authority and definitely deter-
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mined over what acreage the available supply should

be distributed.

The jurisdiction of the Court has rested upon the

provision of the State contract (Par. VIII, Rec. p. 130)

that the Construction Company should keep within its

available supply. The contract provides that:

"in no case shall water rights or shares he dedicated

to any lands before mentioned or sold beyond the

carrying capacity of the canal or in excess of the

appropriation of water therefor."

Under the above provision of the contract, the Con-

struction Company at its peril had to decide, if it did

not first bring the matter before the State Board of

Land Commissioners for its decision, for what area the

supply would be found adequate by the Board.

The record here shows that after valid contracts had

been entered into by the Construction Company cover-

ing some 60,000 acres of land, the State Board of Land

Commissioners and the Commissioner of the General

Land Office, after the irrigation system had been oper-

ated for many years and after an exhaustive investiga-

tion had been made of the soil requiremxCnts, the seepage

losses, the water supply, the crops grown, etc., deter-

mined that 35,000 acres could and should be reclaimed

from the public waters available for this project. That

decision was made by the two tribunals having juris-

diction in the prem.ises.

After this important decision had been miade by

these tribunals, the Construction Company and the

bondholders, at great expense, reduced the project to
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35,000 acres by purchasing the rights of the settlers

excluded from the project.

When the State Board of Land Commissioners finally

determined that the water supply should be limited and

confined to 35,000 acres, that area became the definite

amount for which the Construction Com.pany was au-

thorized to sell water rights and that determination

takes the place of the general limitations in Paragraph

VIII of the State contract, that water rights or shares

in the irrigation system shall not be sold ''in excess of

the appropriation of water therefor."

There is now no room for the Court construing the

limitation contained in this contract by determining

the amount of water the settlers should have and the

amount of water available for the project. In this case

that determination has been made by the special State

tribunal in which the legislature vested jurisdiction and

authority to make the determnnation.

The matter now stands as if the State contract had

originally fixed the am^ount at 35,000 acres and had

not contained the general clause that the Construction

Company should not sell water rights or shares in excess

of the appropriation.

It seems obvious that had the State contract origin-

ally fixed the area at 35,000 acres and had the Con-

struction Company limited the sales to that area, there

v/ould be no basis for the contention that any settler

would be entitled to m.ore than his share of the avail-

able supply. Clearly in such a case, the Court would

encroach upon the power of an administrative board

if it undertook to determine what am.ount the settler
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could apply to beneficial use, and that he would be

entitled to that amount, rather than the amount ap-

proved by the State Board.

An examination of the decisions and records in Carey

Act cases will show that the Courts have based their

jurisdiction in the past on the ground that the State

Board had not fixed the definite area to which the

water supply should be limited and that therefore the

Court had to determine for itself for v/hat area the

water supply was sufficient.

In Twin Falls Salmon River Land and Water Com-

pany vs. Caldwell, 242 Fed. 177, the record showed

that there were water rights outstanding for approxi-

mately 73,000 acres, and no specific limit had been

fixed by the Land Board, but later v/hen the contracts

had been reduced to 60,000 acres and the Land Board

and the Secretary of the Interior had determined that

the water supply should be applied to 35,000 net

irrigable acres, but the project had not been actually

reduced to that area, the case came before this Court

for the second time (272 Fed. 356), and this Court

then said (p. 366)

:

"This decree is based upon the contractual obliga-

tions of the Construction Company with the settlers,

and takes no account of the probable and now the

final determination of the Land Department that the

project shall include but 85,000 acres of irrigable

land." (Our italics.)

The statement above quoted was made after reciting

that the lower Court had found that the settler could

not receive more than 40 per cent of the water which
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the Court concluded he was entitled to receive under

his contract with the Construction Company.

In the more recent case of Idaho Irrigation Company

vs. Gooding, 285 Fed. 453, the State of Idaho inter-

vened on the side of the settlers and contended that

the Construction Company had oversold its supply

and that it should be enjoined from reselling certain

lands with an appurtenant water right which the Com-

pany had acquired by foreclosure or in satisfaction of

its lien.

In that case also the Court was dealing with the

contractual rights of the Construction Company under

the vState contract and no definite area had been fixed

by the State Board, and the Court undertook to deter-

mine how much water the settler was entitled to receive

under his contract with the Construction Company in

view of the provisions of the State contract that water

rights should not be sold in excess of the appropriation

available for the project. The Court says (p. 463)

:

''It is alleged in the complaint, and admitted by

the defendants at the trial, that said irrigation

contract limited the rights of the said Idaho Irri-

gation Com.pany to a sale of a number of shares

of the capital stock of the said Big Wood River

Reservoir & Canal Company to the capacity of

the system to furnish and distribute water in ac-

cordance with the contract, and to the actual

appropriation of the water available for irrigation

purposes. * * *

**(P. 467.) This suit is upon a contract between

parties. Neither the United States nor the Secre-
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tary of the Interior is a party to this action. It

is true the State of Idaho, the trustee of the tract

of land conveyed by the Secretary of the Interior,

is an intervenor. But the State is here, not in

support of the defendant's claim that the Secretary

of the Interior had determined that the available

water supply, as now ascertained, is sufficient for

the whole tract; nor is it here even as a neutral.

On the contrary, the State is here to say, and to

urge upon the Court, that the available supply of

water, as now ascertained, is not sufficient, and

that further sales of water rights for the project

should be enjoined.

"This action of the State does not aid us in

determining the legal question now under consid-

eration, nor does it determine for this Court the

fact that the outstanding issue of water stock of

the Big Wood River Reservoir & Canal Company

has exhausted the available water supply for this

project; but it tends to prove that fact, and is

persuasive official action on the part of the State

that the authority and jurisdiction of the Secre-

tary of the Interior should not be extended by the

Court to questions not clearly and distinctly with-

in its administrative authority and jurisdiction."

All the authority necessary to accomplish the recla-

mation of lands under the Carey Act was by Congress

vested in the Secretary of the Interior insofar as the

Federal Govermrient is concerned, and by the State of

Idaho the authority was vested in the State Board of

Land Commissioners.
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Manifestly, the Federal Law is in these cases the

''supreme law of the land" as to the degree of reclama-

tion required before patent can issue under that Act,

or the Carey Act lien attach. But next in importance

and dignity is the State statute, supplementing the Fed-

eral Acts, and under that the contract between the

State of Idaho and the Construction Com.pany for the

building of the works. These three documents limit

and define the power and authority of the Construction

Company and the State officials. These documents

determine what the settler may receive under his con-

tract and the terms upon which he may acquire title

to the land and sufficient water to reclaim it. The

purpose of the settlers' contract is merely to fix definite-

ly the terms of payment and the amount he shall pay

as principal and interest. The settler's contract is

clearly subordinate to the State contract and to the

State and Federal statutes, and in the event of conflict

it must yield to the provisions of these other documents

and to the supervisory powers of the State Board of

Land Commissioners. Neither the settler nor the Con-

struction Company can by their contract provide that

the settler shall receive m.ore than his share or n:ore

than the State Board of Land Commissioners deem

sufficient of the public waters of the State for the

reclamation of his Carey Act land.

Had the State contract contained a provision that

the shares should be sold for 35,000 acres, and no more,

and that each settler should receive 1-35,000 of the

available water per acre, the Construction Company

would have violated the State contract if it had agreed
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with the settlers that they should receive 1-20,000 of

the water supply per acre, and such a provision in the

settler's contract would have been a nullity, binding

upon neither the settler nor the Construction Com-
pany, and the settler could not have maintained a suit

for damages for failure to receive what he contracted

for. Neither could he have set off against the purchase

price any loss or damage resulting from the failure of

the Construction Company to deliver him what the

State Board had determined he should not have.

Much confusion has arisen in this Carey Act litiga-

tion through a disposition on the part of the parties

and the Court to start with the settler's contract in

an attempt to determine the rights of the parties.

The place to commence is with the underlying and

fundamental law to which the provisions of the settlers'

contracts must obviously yield.

We submit, therefore, that when the State Board of

Land Commissioners determined definitely that the

water supply should be applied to 35,000 acres, it be-

came the duty of the Construction Com.pany to accept

applications for the purchase of water rights for that

full area, and it could not stop short of that area any

m.ore than it could exceed it. And on the other hand,

when the Construction Company has reduced, at great

expense, all outstanding contracts in excess of 35,000

acres, it is entitled to collect the full am.ount of the

purchase price on the contracts covering land within

the retained area.

The power of the Legislature to delegate such au-

thority to an administrative board m.ust be conceded.
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When the board has acted, its decision has the force of

law, and as long as that decision is not contrary to

any provision of the Constitution or Statutes of the

State, it must be accepted and applied by the Courts.

The Supreme Court of the United States in United

States vs. Calif. & Ore. Land Co., 148 U. S. 31, 37

L. Ed. 354, in discussing the validity of the determina-

tion made by the Governor of the State of Oregon as

to whether a wagon road had been constructed in the

manner and within the time required by an act of

Congress in order to entitle the contractor to a land

grant, said:

"Now, it is familiar law that v/hen jurisdiction

is delegated to any officer or tribunal, his or its

determination is conclusive. Thus in the case of

United States vs. Arredondo, 31 U. S. 547, 6 Pet.

691, 729, this Court said: 'It is an universal prin-

ciple that, where a power or jurisdiction is dele-

gated to any public officer or tribunal over a sub-

ject-matter, and its exercise is confided to his or

their discretion, the acts so done are binding and

valid as to the subject-matter; and individual

rights will not be disturbed collaterally for any-

thing done in the exercise of that discretion within

the authority and power conferred. The only

questions which can arise between an individual

claiming a right under the acts done, and the

public, or any person denying its validity, are,

power in the officer, and fraud in the party. All

other questions are settled by the decision made

or the act done by the tribunal or officer, whether
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executive, legislative, judicial or special (citing au-

thorities), unless an appeal is provided for, or

other revision, by some appellate or supervisory

tribunal, is prescribed by law'." (Citing author-

ities.)

In Johnson vs. Towsley, 13 Wall. 72, 20 L. Ed. 485,

the Court said:

"This Court has at all times been careful to

guard itself against an invasion of the functions con-

fided by law to other departments of the Govern-

ment, and in reference to the proceedings before the

officers intrusted with the charge of selling the pub-

lic lands, it has frequently and firmly refused to

interfere with them in the discharge of their duties,

either by mandamus or injunction, so long as the

title remained in the United States and the matter

was rightfully before those officers for decision.

On the other hand, it has constantly asserted the

right of the proper Courts to inquire, after the

title had passed from the Governm^ent, and the

question became one of private right, whether ac-

cording to the established rules of equity and the

Acts of Congress concerning public lands, the party

holding that title should hold absolutely as his own,

or as trustee for another. A.nd we are satisfied that

the relations thus established between the Courts and

the Land Department are not only founded on a just

view of the duties and powers of each, but are essential

to the ends of justice and to a sound administration

of the law." (Our italics.)
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Other cases are cited in the Brief of the Argument.

The Supreme Court of Idaho in Pierson vs. State

Board of Land Commissioners, 14 Ida. 159, 93 Pac.

775, appUed the same principles to the duties and

functions of the very board involved in the case at bar

and held that its power and authority in matters dele-

gated to it by the Legislature were comparable with

the power and authority of the Secretary of the Inte-

rior and the Com.missioner of the General Land Office

in the administration of the public lands of the United

States.

If the action of the District Court be sustained in

this matter, litigants can be harassed and annoyed by

conflicting judgments and conflicting determinations

and they may be made to appear and defend their

rights in the same controversy at the same time before

boards and public officers and before the Courts.

Whether the settlers on any Carey Act Project shall

receive IV? acre feet per acre or 2 or 3 acre feet (if that

amount can be beneficially applied) is for the State

Board of Land Commissioners to determine in deciding

upon the area and boundaries of the project and in

dedicating to its reclamation a certain portion of the

public waters of the State.

In the case at bar the judgm^ent of the Board v/as

that the water dedicated to this project should be

spread over 35,000 acres, and the contracts between

the Construction Com.pany and the settlers mmst yield

to the power vested in the Board as to the amount of

water that shall go with each acre of land in a Carey

Act Project.
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II

INTEREST
When the settlers' contracts were entered into, the

construction work had just commenced. There was

considerable uncertainty as to the date when water

would be available for delivery to the settlers and hence

no definite and unqualified date was fixed by the con-

tract, except that the Company should in no event

receive interest from any date earlier than April 1,

1910, even though the water deliveries commenced be-

fore that date.

The settlers and the construction company v/ere all

familiar with the provision of the law that notice of

the availability of water had to be approved by the

State Board of Land Comimissioners and that under

the rules of the Board such approval would be given

only after thorough investigation by the State Engin-

eer. The giving of this notice would be a definite,

important and permanent land mark in the develop-

ment of the project. From the date of that notice the

State would reckon the tim.e within which the settler

must perform the acts and take the steps necessary to

earn title to the land entered under the Carey Act.

The giving of the notice was under the control of an

impartial public tribunal and to its judgment the parties

expressly contracted to refer the date from which inter-

est should commence in the event the water v/as not

available by April 1, 1910.

The settler's contract expressly provides that (Rec.

p. 116):
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"Interest from April 1, 1910, at 6 per cent per

annum, shall be paid annually, but if interest is

not paid within thirty days from the date the

same falls due, then in such case it shall be com-

puted for the entire period at the rate of 8 per cent

per annum.

**A11 interest accruing prior to the date on which

notice is given to the entrym^an that the Company

is prepared to furnish water under the terms of

this contract is hereby waived."

If water had been made available before April 1,

1910, interest could in no event be charged from a date

earlier than April 1, 1910, and if not available on the

latter date, then the Company agreed to waive interest

as to the land in question until the statutory notice

was given. It is conceded that the notice was given on

April 12, 1911, with the approval of the State Board

of Land Commissioners and after due investigation by

that Board and the State Engineer. The record as to

this m.atter commicnces with the last paragraph on

page 162 of the Record and extends to the end of

Mr. Cookinham.'s report on page 186. The mJnutes

of the Board show that on February 23, 1911, the

attorney for the Construction Company appeared be-

fore the Board and reported that the irrigation works

w^ere substantially completed

"and requested that in accordance with the terms

of the contract between the Company and the

State of Idaho that the State Engineer be directed

to examine the works and report to the Board as

to v/hether said works are substantially completed.
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Mr. Hays further stated that it was the wish of

the Company that this examination might be

speedily made in order that the Company may
publish notice of the availability of water as soon

as it has been determined that there is an adequate

supply. The matter was considered and ordered

referred to the State Engineer for further investi-

gation and report."

On page 164 will be found a report from the State

Engineer to the Board in which he states that it is

impracticable to make a thorough investigation at that

season of the year and he asks that he be permitted

to allow the matter to rest

''until such time as weather conditions will permit

of fuller investigation."

He concludes, however, with the statem.ent:

*'I have instructed Carey Act Inspector R. S.

Cookinham to furnish me certain data relative to

a number of different matters in connection Vvith

this project, especially along the line of the water

supply, and hope in a short time to be able to

address you in regard to the result of the investi-

gation on the matters on which I have asked him

to report."

The above communication was presented to the

Board at its meeting on February 27, 1911 (Rec. p.

165). The minutes of the meeting of March 16, 1911,

state (Rec. p. 165) :'

''Appeared S. H. Hays, counsel for the Twin

Falls Salmon River Land Si Water Company, and
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requested that said Company be requested to pub-

lish notice of the availabihty of water. Such

notice to begin April 15, 1911. It was ordered

that the application, with copy of notice and list,

be referred to the State Engineer with instructions

to investigate and report at once."

The report of the State Engineer of March 18, 1911,

shows the care with which the public officials are con-

sidering the giving of this important notice, and the

State Engineer reports that he believes the water will

be available.

The minutes of March 24, 1911 (Rec. p. 168) show

that the Company's representative again appeared be-

fore the Board with reference to this notice, which it

was proposed to date April 12, 1911, and it was ordered

that the notice be published, provided the water in the

reservoir reaches the tunnel level by April 12. The

minutes further recite

:

'*It was stated by the representative of the

Company that it was the intention of the Com-

pany to make no charges for maintenance during

the year 1911, although such a charge was author-

ized by the terms of the contract, but that it was

the purpose of the Company, in accordance v/ith

the terms of the contract, to collect the amount

due at the present time upon the water contracts."

In other words, the Board fully understood the effect

of the giving of the notice upon the payments under

the contract. The record shows (p. 169) that the water

had reached the tunnel level on April 7th and under
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date of April 10th the Carey Act Inspector, a compe-

tent engineer acting under the direction of the State

Engineer, reported to his chief that the water reached

the tunnel level on April 7th. He also reports a run-

off of nearly 19,000 acre feet during the month of

March and further that the works were substantially

completed. He suggests in his report that the periods

during which water should be delivered during the sea-

son be definitely fixed, so that those who desire to

make settlement on their lands will know in advance

when water deliveries will be made. The report shows

that there were a number of people on the project who

desired to make what are known as ''final proof crops"

only, that is, put enough land in cultivation to enable

them to make final proof without any regard to the

value or maturing of the crop. Under the law, resi-

dence was required by the entryman for thirty days

before final proof could be made, and during that period

the entryman usually put in some kind of a crop on

one-eighth of his land and put the water over it at least

once so that he could make proof that he had a growing

crop as a result of irrigation. Mr. Cookinham says in

his report (p. 171)

:

'Their intention is to charge interest on deferred

payments for this season,"

showing clearly that this claim for interest is not an

afterthought, but that it was understood before the

notice was given that interest would date from the

giving of that notice, and this provision, as well as all

other provisions of the contract had been approved by

the Board.
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The Inspector's report of December 13, 1910 (Rec.

p. 172) shows that at that time the project was 99

per cent completed and in his report of March 16, 1911

(Rec. p. 173), the official Carey Act Inspector says:

''This construction is so nearly completed as to

warrant the statement that no construction feature

will be an obstacle to the delivery of water on

April 1st."

In his report of May 27, 1911 (Rec. pp. 175-176), the

Inspector says:

''A water delivery was started from the control-

ling gates at the dam May 25, and continued until

May 27 * * * There seems to be no urgent

demand by those cultivating land upon this tract

for a delivery of water at this time, and the Com-

pany plans to keep in close touch with the indi-

vidual entr>Tnen, delivering water to them as

desired. In this manner, it is thought that the

most economic use of water will be made."

On June 3, 1911 (Rec. pp. 176-178), the official

Inspector says:

*'0n May 27th the gates at the dam were closed

and not opened again until Monday, the 29th

* * * There is no urgent demand for water and

will not be for several days. * * * j^ seems

strange that even at this late date the high water

of the Salmon river has apparently not started

* * * The season is unusual and it is still to

be expected that a heavy run-off will come into the

reservoir from the higher watershed of the river."
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In the report of June 14, 1911, the Inspector says

(Rec. p. 179)

:

''Water dehveries have been made through the

different parts of the canal system on the follow-

ing dates: May 23, 24, 25, 26, 27, 29, and again

beginning June 6th and ending June 10th * * *"

In the report of July 20, 1911 (Rec. p. 184), the

Inspector says:

''Approximately 30,000 acre feet will have been

distributed at the end of the third delivery to

6,000 acres of land under cultivation, or 5 acre

feet per acre below the controlling gates at the

dam. Practically all of the land in cultivation

gives a good appearance; but the acreage seems

to be the limit for which water could be supplied

this season. The method has been interrupted

distribution, rather than rotation ; but this method

has served very well. Little water has been wasted,

but the great loss has been due to the fact that

water has been distributed to small tracts of land

widely scattered."

Those having any practical knowledge of the devel-

opment of irrigation projects, know that only a small

amount of the total acreage is in cultivation the first

year. The development is gradual and it would be an

unpardonable folly to insist that no water should be

delivered from the system until there is enough water

in storage to irrigate all the lands under the project,

whether in cultivation or not. The public officials

charged with the duty of fixing the tim.e when the
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notice could be given considered it good public policy

to permit the water to be used as soon as it was avail-

able and thej^ accordingly, in the exercise of the discre-

tion vested in them by law, authorized the notice to

be given on April 12, 1911.

The parties could have stipulated for any date.

They could have agreed that interest should run from

the execution of the contract, or from the date when

the settler first demanded water, or when the reservoir

was filled, but for reasons satisfactory to them they

agreed that interest should run from the date the

official notice was given. They in effect stipulated

that the State Board of Land Commissioners should

be the arbiter to fix the important date from w^hich

interest should commence.

Obviously, the Court should not now—fourteen years

after the notice was given—arbitrarily fix another date.

It is significant, also, that the defendants have never

questioned the validity of that notice or its effective-

ness for any and all purposes and it was not until after

the trial of this case that they sought to amend their

original answ^er so as to permit them to question plain-

tiff's right to interest for the year 1911 (Rec. pp. 62-

66), and the case was re-opened so as to permit proof

upon this point (Rec. p. 67). The defendants and

their predecessors in interest accepted the notice as

sufficient for the purpose of obtaining patent and mak-

ing final proof on their land, and they have demanded

and received water for fourteen years because notice

had been given on April 12, 1911, that water was

available.
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This very question was before this Court in Glavin

vs. Commonwealth Trust Company, No. 4086 (295

Fed 103), and was ably argued by responsible counsel.

The record in that case (p. 60) contained the identical

table found on page 152 of the present record as to the

amount of water delivered during the year 1911, and

as to the amount of land in cultivation and the am.ount

of water delivered per acre during each year and the

brief of appellants in that case was directed almost

entirely to this very question. We quote from page 11

of that brief:

''However, the evidence without contradiction

shows that the total run-off into the reservoir for

the year 1911 was 96,571 acre feet; that the reser-

voir loss that year was 52,070 acre feet; that the

amount drawn of! was 22,843 acre feet; that the

amount delivered to the settlers was 5,140 acre

feet; that the amount of water per acre which was

received by the settlers cultivating their lands dur-

ing the season of 1911 was 1.15 acre feet. From

this statement it will be seen that the notice sent

forth by the company to the settlers informing

them that they were prepared to furnish water as

called for by their contracts was false and must

have been known to be false by the officers of the

Construction Com.pany at the time it was given.

''Not only was the notice false when given, but

the record shows there never has been a tim.e in

the history of the project when the run-off was

sufficient, or that the reservoir contained an ade-

quate supply of water to deliver to the settlers



41

entitled thereto the amount of water called for bj^

their contracts, or the amount which was found

by the Court to be reasonably necessary for the

irrigation of their lands."

And the decision of this Court in that case is devoted

almost exclusively to this very question, and the Court

cites in support of its decision the earlier decision in

a similar case from the Oakley Project—Twin Falls

Oakley Land & Water Company vs. Martens (271 Fed.

428).

The District Court declined to follow the decision in

the Glavin case because, in its opinion, the settlers had

not received an adequate water supply in 1911. The

record, however, is uncontradicted (p. 152") that the

amount delivered in 1911 was 1.15 acre feet per acre;

in 1915, .75; in 1918, 1.25; in 1919, .833; in 1920, .75,

and if the Court is to be consistent, there would be no

adequate basis for allov/ing interest in a number of

other years. Apparently the Trial Court awarded

interest as a favor and not as a matter of right, not^

withstanding the parties had contracted for the pay-

ment of interest at a specific rate from a specific date.

Perhaps the Trial Court was influenced by the testi-

mony of a few v/itnesses who testified in substance that

they did not have sufficient water. Mr. Ryan, a wit-

ness for defendants, but not himself a defendant in this

case, says (Rec. p. 153)

:

'T went out there in the spring of 1911 * * *

I prepared about 30 acres for pasture grass and

alfalfa. When I got the land prepared it was about

the Wth of June and I had been watching one
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delivery of water previous to that, and in our

neighborhood it was very, very unsatisfactory

* * *. On the 22nd day of June, as my recollec-

tion has it, I went to Hollister to make my 1911

payment, and also to get a headgate to put in to

irrigate this land. When I got to the office I in-

quired as to when water would be delivered again.

* * * I was informed by som.ebody in the office

that had charge of the office, that water had been

shut off indefinitely a few days previous to that

* * *. So I didn't make my 1911 payment, and

I came back to the farm, and I pulled my ma-

chinery into the barn, locked my doors, and came

down on to the Twin Falls tract for the balance

of that season."

On cross-examination he says (Rec. p. 156)

:

'It is true that in some cases a number of the

settlers on the Salmon Tract during 1911 were ask-

ing water and obtaining water, running it over

their land for the purpose of getting what they

usually called a prove-up crop, in making their

proof to the State."

Anyone familiar with practical farming in Southern

Idaho would know that pasture grasses and alfalfa can-

not successfully be planted as late as the latter part of

June, regardless of the amount of water available for

irrigation.

Frank Caudle, one of the defendants, planted about

45 acres to wheat as a nurse crop for grass, and he got

a short crop of wheat, but no grass (Rec. pp. 156-157).
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He filed a damage suit against the Construction Com-

pany and got an allowance of $4.00 an acre on his con-

tract and a waiver of interest for 1911. His settlement

was apparently based on negligence in distribution and

in not receiving his proper share of the water that was

distributed to others.

Mr. Berger, a witness for defendants, testified as to

his experience during his first year in the sage brush.

He says (Rec. p. 158)

:

''I was somewhat unfamiliar with the rules of

the water company. In the first place, I didn't

get a headgate in tim.e. The ivater was withheld

from me on that account. * * * j fjj,g^ received

water about the fore part of June. * * * j

had not farmed in an irrigated country before

1911. I wasn't sure about the subsequent deliv-

eries that v/ere after the fore part of June. I

think, however, we did get some."

Clearly, this m.an's difficulties cannot be laid entirely

to the water supply or the water deliveries. He was

inexperienced in irrigation. He didn't have a headgate

and the water v/as withheld from him on that account

until so late that his crop was undoubtedly greatly

damaged by his own delays.

The experience of Mr. Sanderson (Rec. pp. 159-160)

was about the same.

The testimony of these four v/itnesses simply shows

that due to several causes, and among them: inexpe-

rience on the part of the farmers; the fact that the

farmers didn't get their crops in until late in the season;
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the fact that the land was new and poorly prepared

for irrigation, and that most of the settlers were simply

trying to get in a ''prove up crop," some of them had

poor crops and did not get the returns they had ex-

pected.

The testimony of these witnesses was not admissible

for the interest date did not rest in parol and as against

the vague testimony of these four witnesses as to what

happened 13 years before, we have the official reports

of the Go ernment Inspector, Mr. Cookinham, show-

ing the water deliveries during the year and the condi-

tion of the crops. The table on page 152 of the record

shows that more water per acre was delivered in 1911

than in 1915 and 1920. All testimony on this point,

hov/ever, must yield to the contract between the parties

and the judgment of the Board as to when the notice

of the availability of water should be given.

The decision of the Trial Court on this m^atter is

wholly out of harmony with the decision of this Court

in the case of Glavin vs. Commonwealth Trust Com.-

pany, 295 Fed. 103, and out of harmony with the

fundamental principle that interest is a matter of con-

tract and not a matter of favor.

''Where it (interest) is reserved expressly in the

contract or is implied by the nature of the promise,

it becomes a part of the debt and is recoverable as

of right; but when it is given as damages, it is

often a matter of discretion."

Redfield vs. Ystalyfera Iron Co., 110 U. S. 174,

28 L. Ed. 109.

The decision in Jourolmon vs. Ewing, 80 Fed. 604,
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by the Sixth Circuit Court of Appeals, with Present

Chief Justice Taft and former Justice Lurton and Judge

Severens sitting, is particularly to the point. There

the Court, after considering the question of the allow-

ance of interest, said

:

**But the question of interest in case of suit

brought upon a contract wherein the payment of

interest is made the subject of express stipulation,

and is thereby made part of the obligation, stands

upon a different ground. In such a case it is made

a matter of agreement between the parties. They

are supposed to have considered all the circum-

stances bearing upon the propriety of their stipu-

lation, and this term of the contract is as binding

as any other. The Courts have no just right or

authority to annul the agreement which the parties

have, in the contemplation of the circumstances in

which they were dealing, seen fit to make."

Ill

SET-OFFS FOR IMPROVEMENTS SHOULD NOT
HAVE BEEN ALLOWED.

If the decision of the State Board of Land Commis-

sioners as to the area of Carey Act land to which the

water supply is dedicated is not subject to review by

the Court, then the decision of the Trial Court must

be reversed and plaintiff allowed to recover the cost of

the water right as fixed by the State and settler's con-

tracts, less payments made thereon by the settler.

The Trial Court, after having determined that in its

opinion the water supplj^ was only sufficient to deliver
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76 per cent of the amount of water which the Court

found the settler could reasonably apply to beneficial

use, then proceeded to decide the case upon the assump-

tion that the water which the settler would receive

would be used by him on 76 per cent of his land, and

that the remaining 24 per cent of the farm would be

abandoned. The Court then allowed the settler $14.00

per acre for supposed improvements on the part of the

farm so theoretically supposed to be abandoned. These

improvements were supposed to consist of clearing of

sagebrush, plowing, leveling, building ditches to carry

the water on to the part abandoned, and fencing this

abandoned area with a supposed standard fence.

The Court further gave the settler interest at 8 per

cent on the damages as thus fixed from the date the

contract itself commenced to bear interest, without any

regard to the date when the damages were sustained or

the improvements made. The allowance for interest

alone v/ould be about 100 per cent of the damages

allowed the settler for improvements. Hence, instead

of the settler being paid $14.00 per acre for dam.ages to

improvements, he was actually given judgment, in the

form of setoff against what he owed, for $28.00 per acre,

and in addition to that he was given the improvem.ents

for which plaintiffs were compelled to pay.

The Court not only erred in allov\dng damages for

improvements which the settler was permitted to retain

and use, but it also erred in allowing interest from a

date long prior to the time the improvements were

made and the damages sustained, and this interest

allowance was based upon unliquidated damages and
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was at a rate in excess of the legal rate allowed by law

whei^ there is no contract for interest.

The defendants in these consolidated cases were not

the purchasers under the original settlers' contracts.

The record states that the contracts (Rec. p. Ill)

:

"were entered into by the predecessors of defendants

and were all similar in form, tenor and effect," etc.

There is no evidence as to when the improvements

were made, but in any event they v/ere made long

after the assignment of the contracts to plaintiffs and

in some cases within a short time before the trial of

the case, and in some cases they were not m^ade at all,

but the Court desired to treat all settlers alike, and so

deductions were made on the basis aforesaid without

any regard to the date of the im.provements or the

extent thereof, and without regard to the fact that

these improvements were made in m_any cases long

after the water shortage was known to the defendants,

or their predecessors in interest.

It is erroneous to assume that the settler would per-

manently abandon a definite part of his improved land.

He may farm it to crops requiring less than the maxi-

mum amount of water which the Court found could be

applied to beneficial use, or he may rotate his culti-

vated and farm.ed area from year to year and allow

part of his land to rest occasionally, while the other is

being irrigated and farmed. It is a well-known fact

that 2 1/3 acre feet per acre is not required for grain

or seed crops of alfalfa and clover, such as are now

raised so successfully on the Salmon Tract, especially

in years of short water supply, but the 2 1/3 acre feet
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per acre is required for the growing of alfalfa hay and

for summer pastures.

Furthermore, where the improvements were made by

the original entrymen or by the defendants' predeces-

sors in interest, the defendants would not be entitled

to set off the cost of such improvements, unless they

can show an assignment of the claim for such damages,

for the damages sustained prior to defendants' pur-

chase of the land would not pass with a conveyance of

the land, but would remain in the seller or in the per-

son sustaining the damages and the purchaser will be

presumed to have deducted from the purchase price

the damages, if any, resulting from the making of

improvements on land that cannot be irrigated because

of the shortage of the water supply.

The Trial Court permitted the defendants to set off

the supposed damages as if the defendants had them-

selves been the original entrymen and purchasers of

the water rights.

The Trial Court also wholly disregarded the estab-

lished rule that unliquidated damages do not bear

interest until the amount has been liquidated and

established. This is the law in the State of Idaho, as

shown by the repeated decisions of the Supreme Court

of that State.

In the case of Story & Fawcett vs. Nampa & Merid-

ian Irr. Dist., 32 Ida. 718, the Court said:

"This Court has hitherto adhered to the rule

that where a claim is for unliquidated damages,

the amount of which is not susceptible of ascer-

tainment by computation or by reference to mar-
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ket values, interest v/ill not be allowed prior to

judgment. (BaiTett vs. Northern Pacific Ry. Co.,

29 Ida. 139, 157 Pac. 1016; Austin vs. Brown Bros.,

30 Ida. 167, 164 Pac. 95; Graham vs. Brown Bros.,

30 Ida. 651, 168 Pac. 9.) While the point does not

seem to have been material in the above cases, the

circumstances of this case require us to call atten-

tion to the fact that the true date from vjhich the

amount found due draws interest is the date of the

rendition of the verdict of the jury or the decision of

the Court." (Our italics.)

The defendants in the cases now before the Court on

this appeal filed cross-bills (Rec. pp. 47-50), in which

they claim large damages because of the shortage in

the water supply. The concluding paragraph of the

cross-bill reads as follows (Rec. p. 50)

:

"That by reason of the failure of plaintiff and

its predecessors in interest to carry out the termiS

and conditions of said contracts, these defendants

have been damaged in the sum of $12,500.00."

As stated above, these damages were based upon the

theory that the Court and not the State Board of Land

Commissioners had supervisory power over Carey Act

Projects and the right to determine how much water

per acre should be dedicated to Carey Act Projects.

Based upon the Court's determination of the amxOunt

the settler could reasonably apply to beneficial use and

on the assumption that that is the amount he should

be entitled to receive, the Court determined that these

defendants were entitled to damages in the amount of
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$14.00 per acre for 24 per cent of their land, but instead

of deducting this amount from the am.ount due when

the damages were determined, it ordered the deduction

to be made thirteen years earher, or before interest was

computed on the original contract, and in doing so it

gave the settlers 8 per cent interest on the am.ount

awarded and figured from a date long before the.dam-

ages were sustained. Section 2551, Idaho Compiled

Statutes^ provides that:

''Section 2551. When there is no express con-

tract in writing fixing a different rate of interest,

interest is allowed at the rate of 7 cents on the

hundred by the year on

:

''1. Money due by express contract.

'*2. Money after the same becomes due.

''3. Money lent.

"i. Money due under the judgment of any com-

petent Court or tribunal.

''5. Money received to the use of another and

retained beyond a reasonable time without the

owner's consent, express or imj plied.

"6. Money due on the settlement of m.utual ac-

counts from the date the balance is ascertained.

"7. Money due upon open accounts after three

months from the date of the last item.

The procedure of the Trial Court clearly circum-

vented the statute and allowed interest at an excessive

rate and allowed interest on unliquidated dam.ages and

even before the damages had been sustained. The

Court also disregarded the provisions of the Idaho

Compiled Statutes that claims for damages arising
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after the assignment of water contracts to plaintiffs

could not be set off against the amount due under such

contracts. Section 6635, Idaho Compiled Statutes,

provides that:

**In the case of an assignment of a thing in

action, the action by the assignee is without preju-

dice to any setoff, or other defense existing at the

time of, or before, notice of the assignment; but

this action does not apply to a negotiable instru-

ment, transferred in good faith and upon good

consideration, before m^aturity."

The contracts in question were taken by plaintiffs

subject to any setoffs existing at the time of the assign-

ment, but clearly damages for improvements m.ade on

the land long after the contracts had been assigned or

damages for negVgence on the part of the Construc-

tion Company in the delivery of v/ater in 1911 or later

years, cannot be set off against the amount due plain-

tiffs under contracts assigned to them long prior to the

date the right to a setoff accrued. If defendants have

any claim for improvements due to mnsrepresentation

or negligence by the Construction Company, the claim

must be against that Company and not against the

plaintiffs.

The Trial Court proceeded apparently upon the

theory that under the settlers' contracts the Construc-

tion Company not only warranted the title and the

amiount of v/ater, but rendered itself liable for any and

all damages that the settler might sustain through

shortage of water, regardless of when the claim for

damages might arise or accrue; that it would be liable
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for improvements, however extensive and costly they

might be, and that its Uabihty would go far beyond

the liability of the grantor under a warranty deed to

real property.

Assuming for the sake of argument that the Court

and not the State Board of Land Commissioners has

jurisdiction over the amount of water the settler should

receive on a Carey Act Project, and that the Court

may determine and charge against the Construction

Company damages for not being able to deliver the

amount which the Court finds it contracted to deliver,

then is there not some rule for measuring the dam.ages

for v/hich it becomes liable? Clearly, it cannot be

liable for whatever improvements and expenditures the

settler makes on his land. Undoubtedly there is some

analogy between a warranty deed to a water right and

a warranty deed to a farm or town lot, and the obliga-

tion of the Construction Company under the vague or

implied covenants in the settlers' contracts cannot be

greater than the obligation of the grantor under a war-

ranty deed to land, nor can it be contended that the

plaintiffs, as assignees of the am.ount due under the

contracts, assumed any greater liability than the Con-

struction Com.pany.

The rule as to warranties of title to land is substan-

tially universal that the grantor in the event of failure

of title, is liable for the return of the purchase price with

interest, and is not liable for improvements, and this rule

is applied by the great weight of authority in determin-

ing damages under contracts to convey land, where the

grantor is, in good faith, unable to make the conveyance



because of failure of title through no fault of his. The

basis of the rule is well stated in the notes to 16 L. R. A.

(N. S.), page 771, as follows:

''Based upon the fact that title to real estate

was so involved and intricate that it was almost

impossible for the vendor to give a good title, the

rule was established in England at an early time

that Vv'here the vendor, in violation of a contract

to convey real estate, acted in good faith and with-

out fraud, the vendee was entitled to no more in

the v/ay of damages for a breach of contract than

sufficient to recom.pense him for his actual expenses

in the way of investigating the title, etc., and the

recovery of the money Vv^ith interest, if any, paid

by him thereon, and could not recover anything

by way of loss of his bargain. Flureau vs. Thorn-

hill, 2 W. B. 1078; Pounsett vs. Fuller, 17 C. B.

660; Walker vs. Moore, 10 Barn & Co. 416; Sikes

vs. Wild, 1 Best & S. 587, Affirmed in 4 Best & S.

421; Bain vs. Fothergill, L. R. 6 Exch. 59, affirmed

in L. R. 4 H. L. 158.

"The doctrine thus enunciated has been ap-

proved and followed by a majority of the Courts

in this country where the vendor, in good faith,

has been comxpelled to breach a contract to convey

real estate, although it is denied in some jurisdic-

tions, as it is in Beck vs. Staats. The rule was

applied in the following cases:"

The author cites a long list of cases in support of the

rule. See also 39 Cyc. 2106. This rule has been made

statutory in a num.ber of States, including California,
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Montana and South Dakota. In Baldwin vs. Munn,

2 Wend. 399, 20 Am. Dec. 627, the Court says:

''In an action on the covenant against incum-

brances in a deed, the plaintiff can recover only

the amount paid by him to extinguish the incum-

brance; but if he has paid nothing, no miatter

what the amount of the lien may be, he can

recover nominal damages only (citing cases). If

these principles are just in relation to the covenant

of general warranty, and of quiet enjoyment, and

against incumibrances, I do not perceive why they

are not equally applicable to the covenant to con-

vey, where the covenantor has acted in good faith

and refuses to convey because his titl? has in fact

failed. * * *

''If the vendor acts in bad faith, and refuses to

convey because the property has increased in value

and v/ith a view of putting the enhanced value in

his own pocket, it becom.es a case of fraud, and the

plaintiff would clearly be entitled either to compel

a specific perform.ance in equity, or to recover by

way of damages the difference betv/een the con-

tract price and enhanced value when the convey-

ance should have been made."

Chancellor Kent, in Staats vs. Ten Eyck's Executors,

3 Caines 111., 2 Am.. Dec. 254, in what is perhaps the

leading case in this country on this subject, traces the

history of the rule and the reasons for its adoption.

He said:

"In warranties upon the sale of chattels the law

is the same as upon the sale of lands, and the
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buyer recovers back only the original price (citing

authority). Our law preserves in all its branches

symmetry and harmony upon this subject. In the

modern case of Flureau vs. Thornhill, 2 W. B.

1078, the Court of King's Bench laid down this

doctrine, that upon a contract for a purchase of

land, if the title prove bad, and the vendor is

without fraud incapable of making a good one, the

purchaser is not entitled to damages for the fancied

goodness of his bargain. The return of the deposit

money with interest and costs was all that was to

be expected.

''Upon the sale of lands the purchaser usually

examines the titles for himself, and in case of good

faith between the parties, and of such cases only

I now speak, the seller discloses his proof and

knowledge of the title. The want of title is, there-

fore, usually a case of mutual error, and it would

be ruinous and oppressive to make the seller re-

spond for any accidental or extraordinary rise in

the value of the land. Still more burdensome

would the rule seem to be if that rise was ov/ing

to the taste, fortune or luxury of the purchaser.

No man would venture to sell an acre of ground to

a wealthy purchaser without the hazard of abso-

lute ruin."

The Supreme Court of V/ashington in Morgan vs.

Bell, 28 Pac. 925, reviews the authorities on the subject

at considerable length and discusses the cases which

have held to the contrary, and it re-affirms the rule in

the late case of Seymour vs. Jaffe, 138 Pac. 276. On
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the question of the recovery for improvements, the

rule is stated as follows in 14 Century Digest, Sec. 257,

under Covenants:

'The value of the improvements made by the

grantee after the purchase is not an element of

damage."

Citing in support thereof cases from Alabama, Ken-

tucky, Missouri, Montana, Nebraska, New Hampshire,

New York, North Carolina, Ohio and Pennsylvania.

The reason for the rule is well stated by Chancellor

Kent in the case cited above, also by the Court in

Gerbert vs. Congregation of the Sons of Abraham, 59

N. J. L. 160, 69 L. R. A. 764. The rule must apply

with even greater force in the case of water rights,

which depend largely upon the uncertainty of snow

and rain.

This Court has held, as has the Suprem.e Court of

Idaho, that the Construction Company proceeded in

good faith with the development of this project and in

permitting settlers to enter into settlers' contracts and

file upon the Carey Act land. In the case of Twin

Falls Salmon River Land and Water Company vs.

Caldwell, 242 Fed. 177, 192, this Court said:

''There is in the record no evidence even tending

to show any fraud on the part of anyone connected

with the undertaking. And insofar as concerns the

Construction Company, compensation for the re-

sponsibilities assum.ed by it and for its efforts could

only come from the success of the enterprise; so,

too, in respect to those who furnish the money
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with which to build the works, their security for

the money loaned depended upon its success."

Under the record in this case we submit that the

decision and decree of the Trial Court must be modified,

if not entirely reversed : The recovery should have been

for the full amount of the contract price, in view of

the fact that the defendants are now receiving water

on the basis of the acreage designated and approved

by the Land Board as the area that should be reclaimed

under this project, and interest should have been al-

lowed from the time stipulated in the contract and not

from the arbitrary date fixed by the Court and the

claims for damages should have been disallowed, and

it was clearly error to allow interest on unliquidated

damages before the amount thereof had been ascer-

tained and determined.

Respectfully submitted,

OLIVER 0. HAGA,
McKEEN F. MORROW,
J. L. EBERLE,

Solicitors for Cross-Appellants.





APPENDIX

The following sections are from the Revised Codes

of Idaho, and give the law as it stood when the con-

tracts were entered into, with the corresponding sec-

tions of the Compiled Statutes 1919.

Acceptance of the Carey Act.

Sec. 1613. The State of Idaho hereby accepts the

conditions of Section 4 of an Act of Congress, en-

titled, **An Act making appropriations for sundry c vil

expenses of the government for the fiscal year ending

June 30, 1894, and for other purposes", approved

August 18, A. D. 1894, together with all the grants

of land to the State under the provisions of the afore-

said act. The selection, management and disposal of

said land shall be vested in the State Board of Land

Commissioners as constituted by Section 7 of Article 9

of the Constitution of the State of Idaho. Said State

Board of Land Commissioners shall be hereinafter des-

ignated as the "Board". (C. S., Sees. 2996-7.)

Proposals to Construct Irrigation Works.

Sec. 1615. Any person, company of persons, asso-

ciation or incorporated company, constructing, having

constructed, or desiring to construct, ditches, canals or

other irrigation works to reclaim land under the provi-

sions of this chapter, shall file with the Board a request

for the selection, on behalf of the State, by the Board,

of the land to be reclaimed, designating said land by

legal subdivisions. This request shall be accompanied

by a proposal to construct the ditch, canal or other
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irrigation works necessary for the complete reclama-

tion of the land asked to be selected. The proposal

shall be prepared in accordance with the rules of the

Board and with the regulations of the Department of

the Interior; and shall be accompanied by the certifi-

cate of the State Engineer that application for permit

to appropriate v/ater has been filed in his office, to-

gether with the State Engineer's report thereon. It

shall state the source of water supply, the location

and dimensions of the proposed works, the estimated

cost thereof, the price and terms per acre at which

perpetual water rights will be sold to settlers on the

land to be reclaimed, said perpetual rights to embrace

a proportionate interest in the canal or other irrigation

works, together with all the rights and franchises at-

tached thereto. In the case of incorporated companies

it shall state the name of the company, the purpose of

its incorporation, the names and places of residence of

its directors and officers, the amount of its authorized

and of its paid-up capital. If the applicant is not an

incorporated company, the proposal shall set forth the

name or names of the party or parties, and such other

facts as will enable the Board to determine his or their

financial ability to carry out the proposed undertaking.

(C. S., Sec. 29*98.)

Certified Check to Accompany Proposal.

Sec. 1616. A certified check for a sum not less

than two hundred and fifty dollars, nor m.ore than

two thousand five hundred dollars, as may be deter-

mined by the rules of the Board, shall accompany

each request and proposal, the same to be held as a
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guarantee of the execution of the contract with the

State, in accordance with its terms, by the party sub-

mitting such proposal, in case of the approval of the

same and the selection of the land by the Board, and

to be forfeited to the State in case of failure of said

parties to enter into a contract with the State in

accordance with the provisions of this chapter. (C. S.

Sec. 2999.)

Application for Appropriation Permit to Be Filed.

Sec. 1617. The person, company of persons, asso-

ciation or incorporated company m.aking application

to the Board for the selection of lands by the State,

shall have filed with the State Engineer an applica-

tion for a permit to appropriate w^ater for the recla-

mation of the lands described in the request to the

Board. This application for a permit shall be of a

form prescribed by the State Engineer and shall be

accompanied by two copies of a map of the land to be

selected, and it shall show accurately the location and

dimensions of the proposed irrigation works. The

maps of the lands and proposed irrigation works shall

be prepared in accordance with the regulations of the

State Engineer's office and the rules of the Department

of the Interior. (C. S., Sec. 3000.)

Submission of Proposal to State Engineer.

Sec. 1618. Immediately upon the receipt of any

request and proposal, as designated in Section 1615,

it shall be the duty of the Register to examine the

same and ascertain if it complies with the rules of

the Board and the regulations of the Department of
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the Interior: If it does not, it is to be returned for

correction; but, if it does cmply, it shall be sub-

mitted to the State Engineer, who shall examine the

same and make a written report to the Board, stating

whether or not the proposed works are feasible; whether

the proposed diversion of the public waters of the

State will prove beneficial to the public interest;

whether there is sufficient unappropriated water in

the source of supply; and whether or not a permit to

divert and appropriate water through the proposed

works has been approved by him ; whether the capacity

of the proposed works is adequate to reclaim the land

described; whether or not the proposed cost of con-

struction is reasonable; and whether or not the maps

filed in his office comply with the requiremients of said

office and the regulations of the Department of the

Interior; also whether or not the lands proposed to be

irrigated are desert in character and such as m^ay

properly be set apart under the provisions of the

aforesaid act of Congress and the rules and regulations

of the Department of the Interior thereunder. "V\ hen-

ever the State Engineer shall be unable, from an

examination of the maps and the field notes submitted

for his examination, to determine whether or not the

proposed irrigation works are feasible and adequate,

whether or not the proposed cost of construction is

reasonable, or whether or not the proposed diversion

of the public water would be beneficial to the public

interest, and whether or not the lands proposed to be

irrigated are of such a character as to come under the

provisions of the aforesaid Act of Congress, it shall be
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his duty to make, or cause to be made by some quali-

fied assistant, such survey or examination as will enable

him to report intelligently thereon to the Board.

(C. S., Sec. 3001.)

Approval of Application by Board.

Sec. 1619. On receipt of the report of the State

Engineer the Register shall place the request and

proposal with the Engineer's report thereon before

the Board for its consideration. In case of approval

the Board shall instruct the Register to file in the

local land office a request for the withdrawal of the

land described in said proposal. No request on which

the State Engineer has reported adversely, either as

to the water supply, the feasibility of the construction,

the cost or capacity of the works, or as to the character

of the lands sought to be irrigated shall be approved

by the Board. (C. S., Sec. 3002.)

Adverse Report by Engineer.

Sec. 1620. In case the State Engineer shall report

adversely upon the proposed irrigation works, or where

requests and proposals are not approved by the Board,

the said Board shall notify the parties making such

proposal of such action and the reasons therefor. The

parties so notified shall have sixty days in which to

submit a satisfactory proposal; but the Board may, at

its discretion, extend the time to six months. (C. S.,

Sec. 3003.)

Contract with Proposed Contractor.

Sec. 1621. Upon the withdrawal of the land by

the Department of the Interior, if shall be the duty
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of the Board to enter into a contract with the parties

submitting the proposal, which contract shall contain

complete specifications of the location, dimensions,

character and estimated cost of the proposed ditch,

canal or other irrigation works; the price and terms

per acre at which such works and perpetual water

rights shall be sold to settlers; and the price and

terms upon which the State is to dispose of the lands

to settlers. This contract shall not be entered into

on the part of the State until the withdrawal of the

lands by the Department of the Interior and the filing

of a satisfactory bond on the part of the proposed

contractor for irrigation works, w^hich bond shall be

in a penal sum equal to five per cent of the estimated

cost of the works, and shall be conditioned for the

faithful performance of the provisions of the contract

with the State. (C. S., Sec. 3004.)

Same; Limitations on Terms.

Sec. 1622. No contract shall be miade by the Board

which requires a greater time than five years for the

construction of the works, and all contracts shall state

that the work shall begin within six months from

date of contract; that at least one-tenth of the con-

struction work shall be completed within tv/o years

from the date of said contract; that construction shall

be prosecuted diligently and continuously to comple-

tion, and that a cessation of work under the contract

with the State for a period of six months after the

second year, without the sanction of the Board, will

forfeit to the State all rights under said contract.

(C. S., Sec. 3005.)
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Forfeiture of Contract for Contractor's Default.

Sec. 1623. Upon the failure of any parties, having

contracts with the State for the construction of irriga-

tion works, to begin the same within the time specified

by the contract, or to complete the same within the

time or in accordance with the specifications of the

contract with the State, to the satisfaction of the

State Engineer, it shall be the duty of the Register

to give such parties written notice of such failure;

and if after a period of sixty days from the sending of

such notice, they shall have failed to proceed with

the work or to conform to the specifications of their

contract with the State, the bond and contract of such

parties and all works constructed thereunder shall be

at once and thereby forfeited to the State; and it

shall be the duty of the Board at once so to declare

and to give notice once each week, for a period of

four weeks, in some newspaper of general circulation

in the county in which the work is situated, and in

one newspaper at the State Capital in like manner and

for a like period, of the forfeiture of said contract,

and that upon a fixed day proposals will be received

at the office of the Board in the Capitol at Boise City

for the purchase of the incomxpleted works and for the

completion of said contract, the time for receiving said

bids to be at least sixty days subsequent to the issuing

of the last notice of forfeiture. The money received

by the Board from the sale of partially completed

works under the provisions of this section shall first

be applied to the expenses incurred by the State in

their forfeiture and disposal, and to satisfying the
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bond; and the surplus, if any exists, shall be paid to

the original contractors with the State. (C. S., Sec.

3006.)

State Not to Be Responsible for Work.

Sec. 1624. Nothing in this chapter shall be con-

strued as authorizing the Board to obligate the State

to pay for any work constructed under any contract,

or to hold the State in any way responsible to settlers

for the failure of contractors to complete the work

according to the terms of their contracts with the

State. (C. S., Sec. 3007.)

Publication of Notice of Opening.

Sec. 1625. Immediately upon the withdrawal of

any land for the State by the Department of the Inte-

rior, and the inauguration of work by the contractor,

it shall be the duty of the Board, by publication once

each week in some newspaper of the county in which

said lands are situated, and one newspaper at the

State Capital, for a period of four weeks, to give notice

that said land, or any part thereof, as the Board in

its discretion may deem is for the best interest of the

State, is open for settlement, the price for which said

land will be sold to settlers by the State, and the con-

tract price at which settlers can purchase water rights

or shares in such works. (C. S., Sec. 3008.)

Application to Enter Land.

Sec. 1626. Any citizen of the United States, or

any person having declared his intention to become

a citizen of the United States (excepting married

women) over the age of twenty-one years, may make
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application, under oath, to the Board, to enter any

of said land in an amount not to exceed one hundred

and sixty acres for any one person; and such appli-

cation shall set forth that the person desiring to make

such entry does so for the purpose of actual reclama-

tion, cultivation and settlement in accordance with the

Act of Congress and the laws of this State relating

thereto, and that the applicant has never received the

benefit of the provisions of this chapter to an amount

greater than one hundred and sixty acres, including

the number of acres specified in the application under

consideration. Such application must be accompanied

by a certified copy of a contract for a perpetual water

right, made and entered into by the party making

application with the person, com.pany or association

who has been authorized by the Board to furnish

water for the reclamation of said lands; and, if said

applicant has at any previous time entered lands under

the provisions of this chapter, he shall so state in his

application, together with description, date of entry

and location of said land. The Board shall thereupon

file in its office the application and papers relating

thereto, and, if allov/ed, issue a certificate of location

to the applicant. All applications for entry shall be

accompanied by a paymient of twenty-five cents per

acre, which shall be paid as a partial payment on the

land if the application is allowed; and all certificates

when issued shall be recorded in a book kept for that

purpose. If the application is not allowed, the twenty-

five cents per acre accompanying it shall be refunded

to the applicant. The Board shall dispose of all lands
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accepted by the State under the provisions of this

chapter at the uniform price of fifty cents per acre,

half to be paid at the time of entry and the remainder

at the time of making final proof by the settler. (C. S.,

Sec. 3009.)

Disposition of Proceeds of Sale.

Sec. 1627. As provided in the Act of Congress, all

moneys received by the Board from the sale of lands

selected under the provisions of this chapter shall be

deposited with the State Treasurer, and such sums as

may be necessary shall be available for the payment

of the expenses of the Board and of the State Engin-

eer's office incurred in carrying out the provisions of

this chapter.

Such expenses shall be paid by the State Auditor

in the manner provided by law, upon vouchers duly

approved by the State Board of Examiners, for the

work performed under the direction of the State Board

of Land Commissioners, and by the State Engineer for

all work performed by the State Engineer's office; and

any balance remaining over and above the expense

necessary to carry out the provisions of this chapter,

shall constitute a trust fund in the hands of the State

Treasurer to be used only for the reclamiation of other

arid lands. (C. S., Sec. 3013.)

Proof of Reclamation by Settlers.

Sec. 1628. Within one year after any person, com-

pany of persons, association or incorporated company,

authorized to construct irrigation works under the pro-

visions of this chapter, shall have notified the settlers
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under such works that they are prepared to furnish

water under the terms of their contract with the State

the said settler shall cultivate and reclaim not less than

one-sixteenth part of the land filed upon, and within

two years after the said notice the settler shall have

actually irrigated and cultivated not less than one-

eighth of the land filed upon, and within three years

from the date of said notice, the settler shall appear

before the register of the State Board of Land Com-

missioners, a judge or clerk of any Court of record

within the State, or commissioners to be designated by

the Board, within the State, and m.ake final proof of

reclamation, settlement and occupation, which proof

shall embrace evidence that he is the owner of shares

in the works which entitle him to a water right for

his entire tract of land sufficient in volume for the

complete irrigation and reclamation thereof; that he

has been an actual settler thereon and has cultivated

and irrigated not less than one-eighth part of said

tract; and such fu/ther proof, if any, as may be required

by the regulations of the Department of the Interior

and the Board. The officer taking this proof shall be

entitled to receive a fee of two dollars, which fee shall

be paid by the settler and shall be in addition to the

price paid to the State for the land; Provided, That

when the Register of the Board takes final proof, all

fees received by him shall be turned into the State

Treasury. The commiissioners appointed by the Board

are hereby authorized to administer oaths. All proofs

so received shall be submitted by the Register to the

Board and shall be accompanied by the final payment
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for said land, and upon approval of the same by the

Board the settler shall be entitled to his patent. If

the land shall not be embraced in any patent thereto-

fore issued to the State by the United States, the

proofs shall be forwarded to the Secretary of the

Interior, with the request that a patent to said lands

be issued to the State.

When the works designed for the irrigation of lands

under the provisions of this chapter shall be so far

completed as to actually furnish an ample supply of

water in a substantial ditch or canal to reclaim any

particular tract or tracts of such lands, the State of

Idaho shall, through the State Board of Land Commis-

sioners, make proof of such fact, and shall apply for a

patent to such lands in the manner provided in the

regulations of the Department of the Interior. (C. S.,

Sec. 3014.)

Water Contracts a Lien on Land; Foreclosures.

Sec. 1629. Upon the issuance of a patent to any

lands by the United States to the State, notice shall

be forwarded to the settler upon such land. It shall

be the duty of the Board, under the signature of the

President, attested by its Register, to issue a patent

to said lands from the State to the settler. (Sec. 3017,

Compiled Statutes 1919.)

The water rights to all lands acquired under the

provisions of this chapter shall attach to and become

appurtenant to the land as soon as title passes from

the United States to the State. (Sec. 3018, Compiled

Statutes 1919.) Any person, company or association,

furnishing water for any tract of land, shall have a
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first and prior lien on said water right and land upon

which said water is used, for all deferred payments for

said water right; said lien to be in all respects prior to

any and all other liens created or attempted to be

created by the owner and possessor of said land; said

lien to remain in full force and effect until the last

deferred payment for the water right is fully paid and

satisfied according to the terms of the contract under

which said water right was acquired. Sec. 3019, Com-

piled Statutes 1919.) The contract for the water right

upon which the aforesaid lien is founded shall be

recorded in the office of the recorder of the county

where said land is situate. (Sec. 3020, Compiled

Statutes 1919.)

Upon default of any of the deferred payments secured

by any lien under the provisions of this chapter, the

person, company of persons, association or incorporated

company, holding or owning said lien, may foreclose

the same according to the terms and conditions of the

contract granting and selling to the settler the water

right. (Sec. 3021, Compiled Statutes 1919.) All sales

shall be advertised in a newspaper of general circula-

tion, published in the county where said land and

water right is situate, for six consecutive weeks, and

shall be sold to the highest bidder at the front door of

the Court House of the county, or such place as may
be agreed upon by the terms of the aforesaid contract.

And the sheriff of said county shall in all such cases

give all notices of sale, and shall sell all such lands and

water rights, and shall make and execute a certificate

of sale to the purchaser thereof. (Sec. 3022, Compiled
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Statutes 1919.) And at such sale no person, company

of persons, association or incorporated company, own-

ing and holding any lien, shall bid in or purchase any

land or water right at a greater price than the amount

due on said deferred payment for said water right and

land, and the costs incurred in making the sale of said

land and water right. (Sec. 3023, Compiled Statutes

1919.)


